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Introduction

Getting Started

Creating your own living trust is no more complicated than making a will, but it can offer 
powerful advantages. With a living trust, you can avoid the cost and delays of the probate 
process, reduce certain estate taxes and help protect your heirs.  Of course, none of us want to 
consider our mortality. But, with good planning, you can make sure your family will be taken 
care of after you’re not around to take care of them.

It may seem like a new idea, but the “trust” originated centuries ago. A Roman citizen and his 
wife had planned to leave their property to their children. However,  the man’s wife was not a 
Roman, and under Roman law, their children would be barred from their inheritance. To get 
around this problem, the man willed his property to a friend who promised he would use it to 
provide for the children. When the citizen died, his friend went back on his word and used the 
property for himself. When Caesar Augustus learned of the outrageous betrayal, he took the 
matter to the courts to be resolved.

As a result, the trust was established as a centerpiece of Roman law, and it’s still with us today. 
Historically then, the trust  is a time-tested solution for protecting your survivors. This guide is 
intended to give you a good overview of how a Living Trust works and the benefits it can offer.
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The Smart Way to Avoid Probate

A living trust can help protect your family by ensuring your wealth is transferred privately, 
with less expense and less complexity than a will. It’s called a “living trust” because it’s created 
and takes effect during your lifetime. A will, on the other hand, does not take effect until after 
you’re gone, when it specifies provisions for 
the payment of debts and transfer of assets.

A living trust provides the same basic 
function as a will, without requiring the time-
consuming, often costly probate legal process 
that takes place after someone passes.

A living trust allows you to control who 
receives your assets after your death without 
going through the court probate process.  Probate is often expensive and time-consuming.  
It can take up to three years to complete and can cost as much as 10% of your estate’s total 
value. So, it’s easy to see how your heirs can save time, money and aggravation when you plan 
for the future with a living trust.

Key Benefits of a Living Trust 
 

Transfer assets to heirs without going through probate

Estate plans remain confidential (probate process is public)

Saves time-consuming court procedures and costly lawyer fees

May help you avoid or reduce certain estate taxes

Can be revised or revoked at anytime

Immediately transfers management of your property if you 
become physically or mentally incapacitated.

 
Flexible Advantages

The flexibility of a revocable Living Trust is one of its main advantages. You can change your 
mind, make amendments or end the trust anytime you wish. You can add property to the trust; 
transfer ownership of assets in the trust back to yourself; add or remove beneficiaries; name a 
new successor trustee; and sell, give, or mortgage property owned by the trust. And, you can 
revoke (end) the trust at any time.













“A living trust can help protect 
your family by ensuring your 

wealth is transferred privately, 
with less expense and less 

complexity than a will.”
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When the time comes, the transfer of your property will take place between the members of 
your family and the successor trustee that you name. There’s no necessity for lawyers or the 
court to distribute your property.  The transfer of assets is kept private and personal and does 
not become a matter of public record.

Potential Tax Savings

Finally, there may be substantial financial benefits for your heirs. While most Living Trusts are 
created for the purpose of avoiding probate, you might also benefit from savings in certain 
kinds of estate taxes. An AB living trust (described under Types Of Living Trusts) can mean 
significant federal estate tax savings for a married couple with a combined estate.

Who’s Who in a Living Trust

Let’s take a look at who’s involved in a Living Trust:

Parties to the Trust 

Grantor: the person who sets up the trust. The Grantor is also sometimes referred 
to as the “trustor” or “donor”.

Trustee: the person designated to manage the trust assets. In a revocable Living 
Trust, the grantor and the trustee are usually the same person.

Successor Trustee: the person who will manage the trust assets if the grantor 
dies (or becomes incapacitated.) The Successor Trustee is in charge of transferring 
the trust property to your trust beneficiaries.

Beneficiaries: the people who will receive the benefit of the trust’s assets. The 
Grantor (you) is the original beneficiary, and those who receive benefits after your 
passing are known as “remainder beneficiaries.”
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Trust Anatomy 101

What is a trust, exactly? In legal terms, a trust is a legal entity. It is a legal construct which 
allows a group of natural persons to act as if they were an individual for specific purposes, 
much like a corporation does.

A Living Trust allows you to gather all your significant property (bank accounts, stock  
certificates, real estate, etc.) in one document so that it can be distributed quickly and easily. 
Remember, it’s a legal entity, so the trust, not you, owns those assets once they are transferred 
to the trust.

But that’s no cause for concern since with a Living Trust, you still retain control of your assets. 
Since you, the grantor, usually appoint yourself as the trust’s initial trustee, you have complete 
control of your property. You can do what you want with that property - you can even transfer 
some property out of the trust or add property to it. Simply put, a Living Trust is an easy way to 
keep track of all your assets and manage them as a single unit. 

Creating a Declaration of Trust

A Living Trust is created with a document 
known as a Declaration of Trust. This is the 
legal document which names your benefi-
ciaries, describes your trust property and 
provides for the terms of its transfer. The 
living trust is managed by the trustee; in most 
cases, the initial trustee is the person who 
forms the living trust. You may later designate 
someone else or an institution, such as a bank, to act as a trustee. The trustee is also responsi-
ble for managing the property covered by the trust.

A living trust can provide you with more privacy than a will because in most states, you don’t 
have to register it with the courts in probate. During the probate process, a deceased person’s 
will has to be proven valid before the deceased person’s property is appraised and invento-
ried. Only after this process may the deceased person’s remaining property be distributed (or 
managed according to state law if no will exists).

It’s easy to see how the probate process can take a long time to finalize. With a Living Trust, the 
probate court process is avoided, so you can pass your wealth to your inheritors without court 
proceedings. And should you ever become incapacitated, a Living Trust allows you to hand 
over management of your assets to someone else. 

“A living trust can provide you 
with more privacy than a will 
because in most states, you 
don’t have to register it with 

the courts in probate.”
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Types of Living Trusts

Revocable & Irrevocable Trusts

A Living Trust (also called a revocable living trust, or inter vivos trust) establishes legal control 
of an individual’s assets during the person’s lifetime. The Latin “inter vivos” translates to among 
the living since a living trust is created while you are alive.

With a revocable Living Trust, you may revoke 
or change your living trust however you wish, 
anytime you like, as long as you live. In a 
sense, it’s a living document, open to change 
and revision as you see fit. An irrevocable 
trust is pretty much what it sounds like, the 
opposite— and generally, it can’t be changed 
by the donor. It may afford some tax benefits 
and savings, but should only be approached 
with the guidance of proper legal counsel.

Individual & Shared Trusts

An Individual Living Trust is used by one person. A Shared Trust provides for the management 
and distribution of shared property. If you and your spouse, for example, create a trust 
together, you would be required to state in the trust document that your shared property 
be transferred to the trust. If you don’t share property equally, you’ll need to specify the 
percentage of ownership you share.

Two examples of the most common shared trusts are: (1) A Joint Living Trust, used by more 
than one person (most often by married couples). Non-married couples can also make a joint 
living trust--- and married couples may also each have Individual Living Trusts of their own. 
(2) An AB Living Trust is a special tax-savings trust that is typically used by married couples 
with over $1,500,000 in assets. Also known as an exemption trust, an AB Trust is sometimes 
preferred over a traditional joint trust because of its flexibility and particular tax benefits.

Living vs. Traditional Trusts

A Living Trust is distinguished from a traditional trust in that you manage your own trust as 
long as you live. In effect, you, as Grantor, also act as your own trustee and beneficiary while 
you’re still alive. The trust beneficiaries you designate assume rights to your trust property only 
after your passing.

When the Grantor exits, the Successor Trustee will assume the powers you had to manage your 
assets within the trust. The Successor Trustee will then distribute your property to the trust 
beneficiaries according to the instructions specified in the trust instrument. No court order is 
necessary, and the probate court process is bypassed.

“With a revocable Living 
Trust, you may revoke or 
change your Living Trust 

however you wish, anytime 
you like, as long as you live.”
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The Successor Trustee may not change the trust, which becomes irrevocable at the time of 
your passing. In other words, you can revise your trust while you’re alive, but it may not be 
changed afterward. It’s that simple.

What Goes in a Living Trust

Protecting Your Major Assets

If you’re having trouble getting a clear picture 
of what a trust is, you’re not alone. It’s a little 
difficult to pin down because it’s many things 
at once. In a sense, a Living Trust is an entity, 
a series of relationships, a tool and a kind of 
imaginary safe you can put valuable  
property in.

Generally speaking, a trust will contain your most valuable property: your home; other real 
estate; business interests (including stocks, bonds and mutual funds) money market accounts; 
brokerage accounts; royalty contracts, patents and copyrights; jewelry and antiques; precious 
metals; works of art; and valuable collections.

The following assets are commonly included in a Living Trust:

Real estate
Savings accounts
Brokerage, mutual fund and other financial accounts 
Royalty, commission, and other non-real estate contracts
Proceeds from life insurance policies and annuity contracts
Stocks or bonds held directly in a certificate; ownership inter-
ests in private or closely-held corporations
Partnership interests, such as real estate partnerships,  invest-
ment clubs and regular business partnerships
Sole proprietorships and other business interests
Other significant property or assets 

Involving Children

In the event that any of the beneficiaries you’ve named may inherit trust property before they 
are old enough to responsibly handle it, you can designate an adult to manage their property. 
This includes any beneficiary under the age of eighteen, or any beneficiary you feel is not yet 
sufficiently mature to handle their inheritance responsibly. 

•
•
•
•
•
•

•

•
•

“In a sense, a Living Trust is 
an entity, a series of relation-

ships, a tool and a kind of 
imaginary safe you can put 

valuable property in.”
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The two principal ways of managing trust property inherited by a child are: (1) A Child’s Trust 
and (2) a Custodianship. Both are a kind of sub-trust within your Living Trust, and both are 
efficient methods of ensuring that an adult is put in charge of the inheritance until the child 
reaches state law requirements— generally 18 or 21 but up to 25 years of age in some states.

Handling Debts

Very often, items are put into a trust which are not yet owned free and clear. A good example is 
a home with a mortgage. Were your inheritors to receive a home with money owed on it, they 
would be responsible for the mortgage. It’s possible to set up your trust to pay debts, such as a 
mortgage, before the property is distributed to your heirs (but, you must have enough assets 
to do so). This process is best handled by an experienced attorney.

Assets Outside of the Trust

Protecting Other Assets

What happens to your other property that falls outside of the categories above? Property of 
lesser value need not be placed in a Living Trust because it may be exempt from probate or 
subject to a streamlined probate process. For example:

Personal checking accounts
Property you buy or sell frequently (i.e., property you don’t 
expect to own at the time of your death)
Automobiles (unless they are particularly valuable, such as vin-
tage and/or rare automobiles)
IRAs, 401(k)s, etc. (such accounts or funds cannot be owned by 
a trust)
Life insurance (your policy will designate a beneficiary)
Annuities (beneficiaries are customarily named in the policy 
contract and will receive any monies outside of probate)
Income or principal from another trust 

Why You Need a Pour-over Will

If you’re entitled to leave interest or principal from another trust to your own beneficiaries, you 
may not do so through your Living Trust. You may do so only through your will. Other estate-
planning devices that don’t require going through probate include life insurance policies, joint 
tenancy, and individual retirement, pension or Keogh accounts. For IRAs and 401(k)s, you can 
avoid probate if you directly name a beneficiary to receive the funds in those accounts.

•
•

•

•

•
•

•
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When you make a Living Trust, you should also create what is called a pour-over will. A pour-
over will provides for the distribution of any property that is not included in the trust and 
allows you to name a guardian for any minor children. Any property which has been left out of 
the trust at the time of your death is protected by the pour-over will.

A pour-over will also serves to distribute any of the property you acquired after your Living 
Trust was created, as well as any property you may have overlooked transferring into your 
trust. As long as your property is not held in joint tenancy, or subject to other contractual 
arrangements, a pour-over will ensures that the property is distributed to your heirs according 
to the terms of your trust.

Changing a Living Trust

Amendments

Change in life is inevitable and many circumstances can arise where you’ll need to make 
changes to your living trust. A revocable living trust may be amended (changed) or revoked 
(ended) anytime you wish as long as you live. Its flexibility is one of its primary advantages.

In all likelihood, you’ll only want to amend your trust when a major change is necessary. 
Common scenarios that would warrant amending your trust include: adding property to your 
trust; moving to another state; marrying; having a child; the death of a spouse or major benefi-
ciary; or selling or giving away property designated to a trust beneficiary.

Although you can choose to end the trust 
at anytime, it’s generally better to amend 
an existing trust than create a new one. You 
might wish, for example, to revise a benefi-
ciary, custodianship, successor trustee, or a 
provision within the trust. Changing your 
trust document is a fairly straightforward 
procedure, requiring you to prepare and file 
an Amendment to Living Trust document.

If you make subsequent amendments, you’ll need to refer to both the original trust document 
and all amendments you have implemented. Changing your living trust requires specific 
procedures and documentation, so it’s prudent to seek the guidance of a legal professional (an 
attorney may not be necessary).

“In all likelihood, you’ll only 
want to amend your trust when 

a major change is necessary.”
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Revoking a Living Trust

A living trust can be revoked at any time, and under some circumstances, it’s the best approach 
to take. Sometimes, a trust requires so many amendments that it’s more practical to start fresh. 
For example, you should revoke a living trust if you get divorced (you and your ex can then 
make new, Individual Living Trusts for yourselves). Again, it’s better to start fresh when things 
change to that extent.

There are restrictions on who can revoke a trust, dependent on the kind of trust it is. If you 
have an Individual Living Trust, you, as the 
grantor, can revoke it yourself. A Shared 
Living Trust, and an AB Trust, can be revoked 
by one spouse—but, it takes both parties to 
amend it. That’s because revoking the trust 
returns the property to the status quo before 
the trust was created. 

To revoke a Living Trust, you must complete two procedures. First, you need to transfer the 
property you put into the trust back to yourself (since you’re a trustee as well as the Grantor, 
you have the power to do this). By doing this, you’re basically reversing the transference of 
assets that you put into the trust. Next, you must prepare and sign a notarized document 
called a Revocation of Living Trust. 

“If you have an individual 
living trust, you can, as the 
grantor, revoke it yourself.”
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Planning For the Future

Failing to create a good plan for the future 
can result in expensive consequences. 
Without a good plan for the disposition of 
your estate, the court automatically distrib-
utes your estate according to state law, 
deciding who will run your business and 
manage your assets, regardless of your wishes.

Your assets will be valued and listed in the 
public record, and your creditors will be 
notified so that they may make a claim against your business.

In addition to reducing certain estate taxes, you will better protect your family’s financial 
future, should you become disabled or depart. A Living Trust allows you to give your assets to 
whom you want, the way you want, and when you want. And, when you minimize the costs in 
time and money, you maximize the inheritance of your beneficiaries.

Identify who will inherit your property.
Distribute your assets according to your wishes, so that the 
court isn't making the decision.
Create a way for any minors to inherit assets.
Help your family avoid the expense and delay of probate.
Minimize estate taxes, while maximizing the inheritance of your 
beneficiaries.
Transfers management of your property to a trustee if you be-
come physically or mentally incapacitated. 

An End Can Be a New Beginning

By creating a Living Trust, you can gain better control over what happens to your funds after 
your departure. A Living Trust can better protect your family, particularly children who are 
minors and unable to make decisions regarding their future. Select beneficiaries potentially 
save thousands in estate taxes, and you protect the future of your family—all with a Living Trust. 
As always, consult your financial professionals before beginning any legal financial process. 

•
•

•
•
•

•

“A Living Trust can better 
protect your family, particu-

larly children who are minors 
and unable to make decisions 

regarding their future.”



Questions?

Call us toll free at (800) 773-0888

With good planning, you can make sure your heirs are protected from the expense and  
delays of probate.

We can help you set up your Living Trust in minutes from the convenience of your home  
or office.

www.legalzoom.com  Your online legal source
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